
t e s~bject should also include issues rei' '.
and dIspute settlement mechanisms. atmg to Junsdiction, applicable laws

Refening to the work of the COmmissi .
observed that one outstandi ,on.on receivahls finanCing h

, mg ISsuerelatmg to ffi f . ' epartIes, especially on creditors and d " e ect 0 assIgnments on third
al~ called for a closer examination ~f~m.lstrators ne~ds to be resolved. He
basis for the determination oft' f e,ldea that regIstration should be the

irne 0 assIgnment H' d '
ap~roved the line of work proposed b th UN' IS elegatlOn generally
tOPICof "privately financed infr t y e ~ITRAL Secretariat on the
S' as ructure proje ts" Hecretariat efforts towards monitorin the i J C s: e appreciated the
Convention on Recognition and Enf g e Implementa~lonofl958 New York

orcement of ForeIgn Arbitral Award s.
Finally he r it d hi, el erate hIS count '

UNCITRAL and said that Indi ,ry s support to the work of the
, ia, upon. ItSre-elect' f h

CO?structJvelycontribute to the work of UN Ion ~r t e next term, would
ofIntemational trade law. CITRAL Infurther development

The President welcomed the D
Affairs of the Commonwealth Secreta ~puty Sec~e,taryGeneral for Political
address the Committee He st t d h bnat,Dr. Sfllllvasan and invited him to
d I ' . a e t at oth the AALCC d Cea t WIthmany similar subjects a d h an ommonwea1th
two bodies could be intensified in t~e fu~r:~ that cO-operation between the

" TheDe u Secret General ofth C
Snruvasan observed that th C e ommonwealth Secretariat Dr

d' , e ommonwea1th See tari ' , .as rscussed WIthinthe AALCC fr re at pursued SImIlarissues
Commonwealth in areas like mutuan;ew~rk. He,enumerated the work ofthe
criminality and exchange of ri a aS~lstance In ~xtradition. trans-border
assistance in legal matters ari .P ~oners, preservatIon of cultural heritage
law, money laundering and ~~~r~:~~ law of the,sea, ~O, ICC, refuge~
expressed by the President, he looked f:r:c., RecIprocatIng the sentiments
AALCC on matters of mutual interest. ard to closer cooperation with

, Th~ Deledate of Ghana acknowled ' ,
In the evolving liberalization process, said t~nghthe role o~the pnvate sector
442 at t e preparatIon of a legislative

~ide on privately financed infrastructure projects is one that needs to be
completed on a priority basis. He expressed the hope that the UNCITRAL
Model Law on Cross Border Insolvency will help to deal effectively with
instances of crossborder insolvency and promote the objectives as set out in
the preamble to the Model Law. His delegation was of the view that the
interests of developing countries would be well served with the enunciation of
definitiverules on : (i) the obligationof the private investor to transfer technology
and managerial skillsto local personnel; and (ii)matters relating to competition
policy and monopoly in provision of services. He also stressed the importance
of extending increased training and technical assistance, in matters relating to
international trade law, for lawyers in developing countries.

The Delegate of the IslamicRepublic oflran informed that hiscountry's
membership in UNCITRAL had been renewed by the General Assembly at
its 52nd session in 1997. He stated that, following the 36thsession of the
Committee, the Iranian Consultative Assembly had ratified the UNCITPAL
Model Law on International Commercial Arbitration in Septeinber 1997. This,
in his view, could provide legal safeguards to resolve commercial disputes and
also encourage foreign traders to conclude commercial agreements with Iranian
nationals,

The Deputy Secretary General Ambassador Dr. W, Z. Kamil
introduced the Secretariat brief on WTO and stated that the Secretariat
document focussed on the substantive and procedural aspects ofthe WTO
Understanding on Rules and Procedures Governing the Settlement of Disputes,
in the light of the experience gained by the Dispute Settlement Body (DSB),
since its establishment. He informed the meeting that the WTO Understanding
had introduced may innovative proceedings which would render the dispute
settlement process more effective, timely and automatic. In this regard, he
drew attention to the negative consensus rule for decision making, stringent
time limits for various stages of dispute resolution process interm review and
appellate review procedures. He made a reference to paragraph 24 of the
Understanding which laid down the general rule that "at all stages ofthe
determination ofthe causes of the dispute and of dispute settlement procedures
involving a least developed country Member, particular consideration shallbe
given to special situation ofleast developed countries."
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He called for an exchange of individual .WTO dispute settlement bod H b country expenences with they. e 0 served that .
could be focussed during the Commi ' . . ' one, particular area that
by which both the WTO M b ttee s deltberattonswere the specificmodes

.. em ers and the pan 1h d d .
differential treatment contemplated for de. a exten ed specIal and
countries. eveloping and least developed

The President underscored the im rt .
African States and wished that more ti po ance.ofthe sub~ectfor the Asian-
Besides the dispute settlement mechanism.: available to discuss the subject
Important areas within the WTO fr k' the~e were some other equallyamewor bearing pot tial i li .
the trade interests of the AALCC' M b en I Imp canons 00
and meaningful exchange ofvie s emher Sta~es. To ensure a comprehensive

. ws on t ese topics he p d h .
of an inter-sessional meeting of the AALCC d ~ ropose t e converungunng the current year.

The Delegate of Pakistan while affirmi h ..
the subject, expressed his appreciation f th mg t e practical Importance of
the Secretariat in presenting the sali t f or e commendable work done by
mechanism. The procedure invol ~en eatures of the WTO dispute settlement
Settlement Body (DSB) he felt hv;~ p~els, appellate ~dies and the Dispute
resolution otinz the'l·ncre '. a evebopeda streamlined system of dispute
. . 0 asmg num er of di t b

dispute settlement forum, he declared that the ~pu es rough~ to ~heWTO
confidence than its predecessor the GATT 0 framework inspired more
of the General Agreement on i d . S s~stem. With the entry into force
TradeReiatedIntellectualPro ra ~n ervices (GATS) and Agreement on
the Committee in taking up t:ertyb. ghts (TRIPS), he lauded the initiative of

e su ject ofWTO as timely.

He proposed that this b· .AALCC's work programme HesUalt~~ need.s to be given priority in the
by the Secretariat towards ide~tify~ 1: al°~~ mdepth study t~ be undertaken
resolution. Emphasisingthe utilit g fg es ~ndnorms applicableto dispute. . I I Y0 a co-ordinated resp b d .
countnes m protecting their trad . t onse y eveloping
arrange for exchange ofintloe t.m ebrests,he felt that the Secretariat could

rma IOn etween AALCC M b
also supported the President's pro osal fl. . em er St~tes. He
expert group meeting on the subject. or a inter-sessional meetmg or an
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He said the successful outcome of the dispute in favour of India
regarding the grant of patent in respect of certain plants in USA, which were
traditionally grown in India was a heartening development for the countries in
this region. He also informed the meeting as to the efforts of India and Pakistan
in challenging the grant of patent in the United States to M\s. Ricetech Inc. in
respect of basmati rice. In this context, he stated that the underlying philosophy
of a grant of patent was to ensure exclusive economic exploitation of an
invention for the inventor for a specified period oftime, and not to ensure him
the exclusive rights to exploit the name of a well-known, naturally -grown
product ofa specific region other than that ofthe.inventor. In his view, such a
course would amount to "~assing off'which was a tortuous act under common

law.

The Delegate of People's Republic of China thanked the Secretariat
and the Secretary General for the three valuable reports on WTO. Dispute
Settlement Mechanism; Legislative Activitiesof ON Agencies relating to Trade
Law and on the AALCC's Regional Centres for Arbitration.

He informed the Committee that though China is not a member of
WTO, and is now inthe process of acceding to WTO, his delegation welcomed
the opportunities including the AALCC forum, to exchange views and
information,on WTO'with other countries. He characterised the' dispute
settlement mechanism' as the key element in.the WTO legal framework,
towards ensuring that the obligations under WTO agreements are fully
honoured. He said that China was the tenth biggest country in terms oftrade
in goods and twelfth in terms of trade in services. Highlighting the fact that
China as a developing economy is also one of the biggest emerging markets in
the world, he underscored the significance of China's joining the WT 0 as a
Member. In the light of the fact that China is one ofthe biggest developing
countries in terms of people living under poverty line, it was his delegation's
view that the objectives ofWIO i.e. promoting economic growth and raising
the standards ofliving, including those inLDCS, would be impaired and rule-
making in the WIO would not be soundly based, unless full account is taken
ofthe experience and practices of China which has more than one-fifth ofthe
world population.
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As regards the topic of AALCC's Scheme on Regional Centres for
Arbitration, he welcomed the efforts of AALCC in promoting the effective
functioning of the regional arbitration centres and the establishment of new
centres. providing an overview of the efforts made in his country, he stated
that China had acceded to the New York Convention in 1986~ The Law of
Arbitration in China had taken effect in 1994, from then on, more than 100
local arbitration commissions have been established. He also recalled the role
of the Chinese International Economic and Trade Arbitration Commission
(CIETAC) in promoting arbitration as a mode of dispute resolution, since its
establishment in the early 1950s. With the growing pace of economic
globalization, he foresaw the emergence of complex commercial disputes
requiring speedy, informal and convenient methods of dispute resolution. In
this regard, he drew attention to the mechanism of'alteniative dispute resolution"
(ADR) and urged the Committee to study the role that ADR can play in the
Asian-African region.

The Delegate ofIndia thanked the Secretariat for the informative brief
of documents on the subject. Referring to the salient features ofthe WTO
dispute settlement process, which includes: an integrated dispute settlement
framework, automaticity of decisions, and strict deadlines for various phases
of the dispute resolution procedures, he stated that the WTO dispute resolution
mechanism marked a sharp deviation from the GATT practice.

Offering an overview ofIndia's experience with the WTO dispute
settlement mechanism, more particularly with the TRIPS regime, he identified
certain aspects which might be of concern to all Asian- African States. Firstly,
he underscored the ambiguity of the WTO provisions concerning how the
dispute resolution panels received and treated municipal law. In a recent
dispute before WTO involving India, the panel and appellate panel reports
had held that the consistency of certain administrative measures regarding the
grant of patent protection with the Indian laws could be examined by the
WTO dispute settlement bodies. Rejecting the arguments by India, it was
held that it was open to the WTO dispute settlement body to interpret the
nationalla ws for the purpose of examining the consistency of any measures.

Secondly, he informed that the principle of 'res judicata' was not
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being applied by the WTO bodies. In this c?nnhection, .~e refefrthredTtRIPothse
dis ute between US and India on compliance Witht e prOVISions0 e.

~eement. Following the panel's finding that Indi~ ~ad to com~ly With the
Ag ent India undertook to implement the decision. At this stage the
agreem , . h bi t ttEuropean Communities (EU) had filed a complaint on t e same su ~ec ma: er,
which was opposed by India.

Thirdly, he felt that the stricter time limits in the dispute r~solu.tion
rocess posed difficulties for developing countri~s i~ presentmg their ~~ten

~tements within a short period. Moreover, t.OpICSlike ~S are sensmve,
requiring wider consultations among develop1Ogcountnes before they could
present their position to the WTO panel.

Fourthly, he pointed out that the WTO Understanding provid~d for
representation from developing countries in the, panels, where the dispute
involved a developed and developing country Member. ~e .stated that It was
unfortunate that no similararrangement existed inthe constltutlon of an appellate

body.

The President, in this context, referred to the practice. of ~he
International Court of Justice, wherein ad hoc judges chos~n by th~ dispuung

. ." h b hf hean·ngapartlculardlspute. He
Parties were appointed to Sit10t e enc lor id d . hi th WTOsuggested that a similar arrangement could be consr ere Wit. 10 e
dispute resolution framework. With refere~~ t~ th~ obs,erv~tl?nS ~ade by
the delegate ofIndia, he said that the role of res Judicata pnnclple 10W!O
needs to be examined, as multiplicity of complainants on the ~ame subject
would impose heavy financial burdens on the developing countnes.

The Delegate of SriLanka expressed his appreciation to the Secretariat
for the admirable briefs of documents relating to the WTO dispute settlement
mechanism, legislative activities of UN bodies concerning trade ~awand the
report on AALCC's regional arbitration centres. He was of the VIew~hat the
recent developments in international trade law, particularly the est~b.hshment
of the WTO has shifted the focus of international trade pohcles fr?m
protectionism to a more tight-knit partnership among countries. The growmg
interdependence among States on trade issues is manifested by the effects of
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the Asian financial crisis on the Western economies. In this context, he said
that the AALCC had an important role to play in facilitating regional cooperation
between and among Asian and African States. He proposed that the AALCC
could undertake the following tasks: (i) publish a handbook setting out treaty
provisions, GATT rulings and local legislation concerning international trade
Law; (ii) publish a regular journal aimed at dissemination of information and
views on trade law; and (iii) convene seminars and workshops on matters
related to international trade law.

He expressed appreciation for the wide range of activities undertaken
by the AALCC's regional arbitration centres. He endorsed the suggestion of
the President for convening an intersessional meeting on the subject ofWTO.

The Delegate of Somalia stated that it was his view that with many
new institutional-regimes being created, States must be fully aware of the
effects and consequences of acceding to such bodies. He felt that AALCC
could serve as a forum for discussion and exchange of views for enabling
Member States to study the implications of various multilateral treaties which
are constitutive in nature.

Referring to the current work being undertaken by the OECD for
concluding a Multilateral Agreement on Investments (MAl), he felt that it could
have a pronounced effect on developing countries, and hence need to be
considered by the Committee.
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(ii) Decision on A."The Progress Report Covering the
Legislative Activities of The United ~ations and ~ther
International Organisations concerned With In t ern a t Ion a I
Trade Law"

(Adopted on 18.4.98)

The Asian-African Legal Consultative Committee at its Thirty-
seventh Session

Having taken note of the Report concerning ~e Legislative Activit~es
of the United Nations and other International OrgaruzatlOns concerned wlt~
International Trade Law contained in Doc. No. AALCC/XXXVlIlNew Delhi!
98/S 10;

Having heard the comprehensive statement of the Assistant Secretary

General;

Having heard aiso the statement of the Observer for UNIDROIT
and views of member delegations;

1. Expresses its appreciation for the brief of documents pre~ared
by the Secretariat on the recent developments in the field of InternatlOnal

Trade Law;

2. Also expresses its appreciation for the.continued c?-oper~tion
witl\~e various international organizations co~pete~t m th~ fiel~ of mterna~e~nal
trade law and hopes that this co-operation will be intensified m the futu ,

3 Urges the Member States ofthe AALCC to favourably consider
the UNciTRAL Model Law on Cross-Border Insolvency, as they reform or
enact their legislation on cross-border aspects of insolvency ;

Also urges Member States to consider adoptin~, ratifying or acc~ding
to the other texts prepared by the United Nations CommiSSion on International
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Trade Law (UNCITRAL);

5. Requests the Secretariat to continue to monitor the
developments inthe area of internationaltrade law and present a report thereon
to its thirty-eighth session.

B. "The World Trade Organisation: Dispute Settlement
Mechanism"

(Adopted on 18.4.98)

The Asian-African Legal Consultative Committee at its Thirty-
seventh Session

Having taken note of the Secretariat study on "World Trade
Organization:Dispute SettlementMechanism" contained inDoc. No. AALCC/
XXXVIIlNew Delhi/98/S 11;

Having heard the comprehensive statement of the Deputy Secretary-
General;

Acknowledging the importance ofthe issues raised in the Secretariat
study for the Member States;

1. Calls upon the Secretariat to intensify co-operation with
international organizations and specialized agencies, working in the field of
international trade law;

2. Directs the Secretariat to continue to monitor the
developments related to the working of the WTO dispute settlement
mechanism, with particular attention to the specialrequirements of developing
countries

3. Directs the Secretariat to monitor the developments relating
to the Second WTO Ministerial Meeting, scheduled to be held at Geneva in
May 1998;
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4 Directs the Secretary General to convene an inter-sessional
. .fthe AALCC with a view to enable an indepth study of the matters

ll1~tlllgg:utof ~he establishment and the functioning of the World Trade
anslO
organization; and

Decides to place the item on the agenda of the its thirty-5.
eighth session.
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(iii) Secretariat Study: A. PROGRESS RE
COVERING THE LEGISLATIVE ACTIVITIES o:~:T
UNnEDNATIONSAGENCIESANDOTHER~RN E
ORGANIZATIONS AllONAL

I. Report on the work done by the United Nations Com . .
o Internan mIsSIonn n ernatlOnaJ Trade Law at its Thirtieth Sessi VlEN1997 ion, NA,

Introduction

t bl' h d Th~ Gener~ Assembly, by its resolution 2205 (XXI) in 1966
es a .IS e the United Nations Commission on International Trad L '
(heremafter referred to as UNCITRAL or 'the C ission') ~ awf h . omrmssion as the pnmary
orga~ 0 t e Umte? Natio?s system to harmonize and develop pro ressive
~Ies "' th~ area oflOt~rnatlOnaltrade law. This resolution also manJates the

ommlSSlOn~osubm~tan annual report to the General Assembly, as to the
tasks acco~plished at Itsyearly sessions. The thirtieth session ofUNCITRAL
was held In Vienna from 12 to 30 May 1997 It h d .

b tanti . . a on Its agenda fivesu s antrve tOPICSfor consideration:

(i) Cro.ss-~order Insolvency: draft UNCITRAL Model
LegislatIveProvisions',

(ii) Privately-Financed Infrastructure Projects;

Electronic Commerce',(iii)

(iv) Assignments in Receivables Financing: draft UNCITRAL
Convention, and

(v) Monitoring of the Implementation of 1958 Ne Yi k
C . w or

onventJon on Recognition and Enforceme t fF .
Arbitral Awards n 0 oreign
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Although the Commission considered all these items, its major
accomplishment at this session was in the area of cross-border insolvency.
The Commission completed its consideration of the draft text ofthe Model
provisions!, prepared by the Working Group and adopted the UNCITRAL
Model Law on Cross-Border Insolvency. A detailed consideration of the
Model Law is provided in Part ,11 ofthis document.

On the topic "Privately -Financed Infrastructure Projects", the
Commission had for its consideration a table of contents setting out the
proposed topics to be dealtunder the" Draft LegislativeGuide" and annotations
concerning the issues to be discussed therein'. This document was prepared
by the Secretariat in response to the Commission's decision in 1996 to prepare
a legislative guide to assist States in preparing or modernising legislations
relevant to implementation of privately-financed infrastructure projects. The
Commission generally approved the line of work proposed by the Secretariat,
and invited the co-operation of Governments to identify experts who could be
of assistance to the Secretariat in the accomplishment of its further work
programme. An overview of the deliberations at the current session on this
topic is found in Part III of this document.

As regards the subject of "Electronic Commerce", the Commission
considered the report of the Working Group on Electronic Commerce', which
had been'mandated to provide the Commission with sufficient elements for a
decision to be made as to the feasibility and scope of preparing uniform rules
on issuesof digital signatures and certificationauthorities. The Working Group
had reached a consensus on the importance and feasibility of undertaking
such harmonization measures. Besides, the Working Group also identified a
host of related areas of study that could possibly be addressed in its future
work, which includes: issues of technical alternatives to public-key
cryptography; general issues of functions performed by third-party service
providers; and electronic contracting. After due consideration of the Report,

t NCN.9/435.
2 NCN.9/438
3NCN.9/437
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the Commission endorsed the conclusions of the Working Group and entrusted
it with the preparation of uniform rules on the legaI issues of digital signatures
and certification authorities. The Commission stressed the need for the uniform
rules to be prepared to be consistent with the media-neutral approach taken
in the UNCITRAL Model Law on Electronic Commerce.

On the subject of "Assignment in Receivables Financing", the
Commission considered the reports of the twenty fiftlr' and twenty-sixth-
sessions of the Working Group on International Contract Practices, which
had been mandated to prepare uniform law on assignment in.receivables
financing. The Working Group had reached agreement on a number ofissues
including, the validity of bulk assignments of present and future receivables,
the time oftransfer of receivables, no-assignment clauses, representations of
the assignor and protection of the debtor. The main outstanding issues were
the effects of the assignment on third parties, viz., creditors of the assignor and
the administrator in the insolvencyof the assignor, as well as scope and conflict-
of-laws issues. The Commission was ofthe view that the draft Convention
had aroused the interest of the receivables financing community and
Governments, since it had the potential of increasing the availabilityof credit at
more affordable rates. Hence, the Commission expressed its hope that the
Working Group would proceed with its work expeditiously, so as to submit
the draft Convention for consideration by the Commission at its thirty-second
session in 1999.

While considering the item "Monitoring ofImplementation of 195 8
New York Convention on Recognition and Enforcement of Foreign Arbitral
Awards", the Commission reviewed the progress made in monitoring the
legislative implementation of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, and called upon States parties to
the Convention that had not yet replied to the questionnaire of the Secretariat,
to do so. In the light of the special commemorative meetings to celebrate the
fortieth anniversary of the 1958 New York Convention, scheduled to be held
during the next session of the Commission, in June 1998 a number of

4 AlCN.9/432
S AlCN/9/434
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. ~to be deliberated therein, were proposed
suggestions as to the sp~cific~pect ssible work towards a new conventl?n
These ranged from a dISCUSSIono~o d 1Law on International CommercIal
or additions to the ~CIT~ of~h: 1927 Geneva Convention; ~d a few

A ..hitration ;the possIble revlslo. . written form reqUlrments,
f\J v Y k ConventIon concermng .
additions to the New or. d court assistance for the taking of eVIdence.
interim measuresofprot~~IO~, an ered b the AALCC in formulating tfie
In the backdrop ofthe mnanve off!. iCommercial Arbitration and also
UNCITRAL Model ~aw o.nInternatl~n~h these organisations on this subject,
the close working relatIonshipbetween 0 ro riate agenda for the AALCC' S
it would be worthwhile to formulate an app Ptowards contributing to the

f the current year, .work programme or. . fthe 1958New York ConventIOn.
commemoration of the fortieth annIversary0

. fElectronic Commerce and Assignments
Sinceth~wor~ on the tOi~I~~~e formative stages, the following note is

inReceivables Fmancmg, are st C B der Insolvency and Privately-
focussed only on Model L~W on ross- or
Financed Infrastructure Projects..

Il. Model Law On Cross-Border Insolvency

. . . dertake work on cross-border
The Commission's decision to un . d t the UNCITRAL

. onse to suggestIOns ma e a ,
insolvency was taken in resp . iallaw inthe twenty-firstcentury'

h h "Uniform cornmerCI . '1'Congress undert et erne, . th desirability and feaslbllty
b tly in order to assess e kheld in 1992. Su sequen , . t 1 the scope of the wor ,

of work in this area and to define appr~p;la e ~Insolvency Practitioners
UNCITRAL and the International ~SSOCIalondM

O h 1995 The outcome. . A I 1994 an arc .
(INSOL) held two ColloqUla in pn c. the Commission to provide a

. general consensus lor . . 1
of these CoUoqUlawas a of model legislative provisions, for jUdICIa.~o-
lezislative framework, by way. . I dministrators and recognttlon

0'" c. foreIgn mso vency a .operation court access lor .' t its twenty-eighth sesson'. din s The Comrmsslona . h
of foreign msolvencypro~ ~'. d entrusted the task of prepanng sue
in May 1995, endorsed this optruon a~. , three intergovernmentalWorking
uniform provisionsto one of~e Comrmsslodnsh n.T rking Group on Insolvency

. hi ectwasnarne t e vvO . h hGroups, which, for t s, proJ. h UNCITRAL at its twenty-elg t
Law. Reviewing the procee~mghs°dft .et d outthat the incidence of cross-
session, the AALCC Secretanat a pom e 455



border insolve?cy is l~ely to increase appreciably on account of the emerging
trend towards mtegr~tl?~ o.fnational economies with the world economy, and
hence welcomed the nutiatrve of the Commission, to be in the right direction.

The Working Group devoted four two-week sessions to the work on
the subject. At its eighteenth session(3 o October- 1 0 ovember 1995) th
W~rkin~ Group considered possible issues to be covered under the propose~
legls~atlve framework. At its nineteenth session (1-12 April, 1 996), it
considered the question on the form of the instrument to be prepared and
finallyde~ided to work on a draft Model Provisions. At the close of its twenty-
first session (20-31 January 1997), the Working Group noted that it would
have wished to have some more time available for completing its review of the
d~aft. Yet,.in deference to the hope expressed by the Commission at its twenty-
ninth seSSIOn,the Working Group decided to submit the draft UNCITRAL
Model Provisions on Cross-Border Insolvency to the Commission at its thirtieth
session in 1997.

After the twenty-first session ofthe Working Group, the UNCI1RAL-
INSOL Multinational Judicial Colloquium on Cross-Border Insolvency was
held from 22 to 23 "March1997 in conjunction with the Fifth World Congress
of the International Association of Insolvency Practitioners (INSOL). The
Colloquium recognised the high degree of cooperation achieved within the
Working Group on Insolvency Law during the preparation of the draft.
Participants hailed the draft Model Provisions for providing the necessary
legislativebasis for foreign insolvency administrators to have easier and quicker
acce.~sto courts; and the provisions for granting statutory authority to judges
for enhancing judicial co-operation - where each jurisdiction would defer to
the concerns of others.

After its substantive consideration ofthe draft Model Provisions the
Commission reviewed the draft articles prepared by the drafting group.It
approved the suggestion that the draft text should bear the title "Model Law"
rather than "Model Provisions", in linewith the other pieces of model legislation
prepared by the Commission. At its meeting on 30 May 1997, the Commission

_ finally adopted the UNCITRAL Model Law on Cross-Border Insolvency.
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The Model Law: An Overview

The UNCI1RALModel Law on Cross-Border Insolvency (hereinafter
referred to as "Model Law") consists of a Preamble and 32 Articles, placed
under five chapters.

Chapter I - General Provisions (Articles 1to 8)

Chapter IT - Access of Foreign Representatives and Creditors to
Courts in the State (Articles 9to 14)

Chapter III- Recognition of a Foreign Proceeding and Relief (Articles
15 to 24)

Chapter IV - Co-operation with Foreign Courts and Foreign
Representatives (Articles 25 to 27)

Chapter V - Concurrent Proceedings (Articles 28 to 32)

The Preamble states the purpose of the Law is, to provide effective
mechanisms for dealing WIth cases of cross-border insolvency, so as to
promote, inter alia, the objectives of co-operation between States on matters
of cross-border insolvency; ensuring fair and efficient administration of cross-
border insolvenciesthat protects the interests of allcreditors, and the protection
and maximisation of the value ofthe debtor's assets

Chapter I, (Articles 1 to 8) sets out the general provisions on scope of
application; definitions and rules of interpretation: designating the competent
court and authorisation of a person or body to administer liquidation under the
law of the enacting State to act in a foreign State ;and public policy exceptions.
Article 1 on 'Scope of Application' states that this Law is applicable where:
(i) assistance is sought in the enacting State, by a f~reign c~urt 0: forei~n
representative in connection with a foreign proceeding, or (ii) assistance IS
sought in a foreign State in connection with a proceedmg u~der.the laws of~he
enacting State, or (iii) a foreign proceeding and a proceeding m t~e ena~tm~
State are concurrently taking place, as regards the same debtor, or (IV) credItor

457


